What does the Commonwealth’s IR agenda

mean for PSA members?
What is the Commonwealth Government proposing to do?

The Commonwealth Government intends to:
· Shift employees from the state industrial system to the inferior Commonwealth system (creation of the so-called unitary system)
· Increase the number of workers on Australian Workplace Agreements (AWAs) – these are worse than common law individual contracts
· Take the role of setting minimum wages from the Australian Industrial Relations Commission (AIRC) and hand it to a new body to be called the Australian Fair Pay Commission. The new Commission will not have to receive submissions from unions. 

· Make it easier to dismiss workers by weakening the unfair dismissal laws and extending the exemption to all businesses with less than 100 employees.
· Restrict the capacity of union officials to enter workplaces
· Reduce even further the number of allowable matters in awards in order to force more people into enterprise agreements or AWAs (award stripping).
· Abolish the ‘no disadvantage’ test which requires that employees are not worse off, ‘on balance’, than under the relevant award.

· Replace the no disadvantage test with a single ‘Fair Pay and Conditions Standard’ which will consist of the minimum wage set by the new Fair Pay Commission and legislated minimums for annual leave, personal leave, parental leave and ordinary hours of work. In other words you could be substantially worse off – just not worse off than those who are on the worst pay and conditions.
· Slow the process for calling strikes by imposing secret ballots. 
What are AWAs?

Australian Workplace Agreements are a form of individual contract but they are not the same as common law individual contracts. Conditions in individual contracts of employment must be as good as, or better than, the underlying enterprise agreement or award. On the other hand AWAs can contain inferior conditions to those in the enterprise agreement. Depending on the terms of the AWA, acceptance may mean an irrevocable change to your contract of employment. AWAs are secret and cannot be scrutinised by unions or the public. Both AWAs and enterprise agreements will be allowed to be set for up to 5 years instead of the current 3.
How will the Commonwealth do it?

The Government intends to achieve its aims in two ways. The first is through its funding power. The second is through legislation. 
1) Funding:
a) In 2003 the Coalition tried to tie University funding to its industrial objectives. In conjunction with the NTEU we defeated that attack but on 29 April 2005 the Coalition announced a fresh attempt. This time it says all employees must be offered Australian Workplace Agreements. It is interesting to note that the Coalition justifies its laws in the name of removing the influence of  ‘third parties’, meaning unions, yet it is using financial coercion to impose industrial/political objectives that have been requested by neither employers nor employees.
b) On 11 May the Coalition tabled bills that will make TAFE funding dependent on Institutes offering AWAs and other restrictions such as adherence to the  Freedom of Association section of the Workplace Relations Act. This prevents an institute from doing anything to encourage or discourage union membership. 
c) Similarly funding for the new Australian Technology Centres (announced in the 2005 budget) is dependent on the Centres offering AWAs. The $289 million over four years for the ATCs doesn’t make up for the $592 million shortfall in TAFE and Department of Education funding over the last five years. The Commonwealth may wish to use its funding power with other state provided services. 
d) The Coalition has used its funding power in the construction industry where receipt of Commonwealth funding is dependent on adherence to its code. It now says states must agree to adhere to the anti-union building code if they want to receive their share of the $2 billion Water Fund. These initiatives will be complemented by an increase in the Commonwealth spends on the Building Industry Task Force from $9 million in 04/05 to $23 million in 05/06. It has also allocated $24.13 million to create a new body, the Australian Building and Construction Commission (ABCC), to deny building workers the civil rights (currently) enjoyed by other Australian workers. It is proposed that the ABCC will have the power to: sue any worker who takes part in political or industrial action; allow investigators to suspend a person's right to silence during investigations; and launch retrospective prosecutions. 
e) The Commonwealth has also achieved industrial objectives indirectly through competition policy reviews. States have had grants tied to the completion of legislative reviews that comply with competition policy. These have been drivers for deregulation and privatisation. At its last Council of Australian Governments (COAG) meeting it was agreed that a new round of state funding will be tied to further competition policy reviews.
However the Commonwealth’s funding power will not deliver direct control over industrial law for all areas that are currently covered by state awards. That will require legislation.
2) Legislation
The Commonwealth’s legal authority to gain control over most of the states’ industrial relations systems comes from:

a) The heads of power in s51 of the Constitution; and

b) Commonwealth law prevailing over any inconsistent state law as set out in s109 of the Constitution.

To date it has mostly used its conciliation and arbitration power. This is limited by the necessity for an interstate dispute between employees and an employer and the lack of authority to legislate to directly settle disputes.
Since the early 1990s both Labor and Coalition Governments have used other powers to extend the reach of Commonwealth law in industrial matters. These include use of the corporations power and external affairs power to deal with parental leave, equal pay, and unfair dismissal. In other words there is nothing inherently bad about using these powers. The problem is what the Coalition will do with these powers.

The corporations power allows legislation that can regulate employment by a constitutional corporation or employment with sufficient connection to a constitutional corporation. 
So what is a constitutional corporation?
It is any corporation that the Constitution allows the Commonwealth to regulate by the making of laws. 
The corporations power is not unlimited. The Commonwealth is only permitted to make laws for foreign, trading or financial corporations. 
It doesn’t matter whether the organisation was established for a public purpose nor does any financial or  trading activity have to be the dominant activity (though it must be ‘significant’). 
The extent of the power will determine how many PSA members will end up in the Commonwealth system. This is discussed further in the sections titled “What will happen to PSA/CPSU members?” and “Other issues”.
Can the Commonwealth create a ‘unitary’ industrial relations system?

The Commonwealth Government proposes to use its corporations power to take control over state awards. However this will not rope in employees of sole-traders, partnerships and (all) of the state public services. Workers compensation would presumably also remain with the states. There can be no unitary industrial relations system unless the state governments cede control to the Commonwealth
. 
Is the push for a “unitary system” about simplification?

There is nothing wrong with the idea of a unitary system but the Commonwealth arrangements are anything but simple. The simplification mantra was first used when the Coalition introduced its Workplace Relations Act in 1998. Award stripping
 was euphemistically called “award simplification”. However, the matters purged from awards had to be picked up in enterprise agreements and individual agreements (Australian Workplace Agreements or AWAs). Some 2nd generation enterprise agreements have to be read in conjunction with the first agreement and in many cases also with the award. Only a small proportion of employees are covered by comprehensive agreements
. The vast majority of employees in the Commonwealth system are covered by a complex layering of old and new regulatory instruments. 

The Coalition’s removal of long service leave from federal awards means that long service leave will be regulated by the relevant State/Territory legislation. That means an employer will move from a situation where they have uniform obligations for their employees to different obligations for its employees depending on the state in which they are employed. Generally the states have better arrangements for long service leave than the federal standard. Clearly the change has nothing to do with simplification nor creation of a unitary system. It is about killing off awards.
 
The state legislation is simpler than the Commonwealth legislation but the overall state arrangements couldn’t be described as simple. State public servants are regulated by a pay award, a conditions award, the Public Sector Employment and Management Act, guidelines to the Act (with the force of law), Superannuation Acts, various other pieces of legislation that apply to other workers, plus determinations made by the Public Employment Office. However, the point is that the Commonwealth changes are not about reducing complexity. They are about shifting employees to an arena where they have less legal protection and where there is less scope for workers to act collectively.
Is it about fairness? 
Not even the advocates of this change argue that the goal is greater fairness. 

“A fundamental flaw is that people tried to use industrial relations policy as a tool to achieve not only productivity and growth in the economy, but fairness.” - Michael Chaney, Business Council of Australia, The Australian, 1 April 2005:
“Regulatory excess in the name of fairness is misconceived.”  - Michael Chaney, Business Council of Australia, Australian Financial Review, 16 Feb 2005
“An emphasis on fairness only leads to regulatory excess and inefficiency” - Kevin Andrews, Minister for Workplace Relations, speech to Committee for Economic Development of Australia, Melbourne 25 February 2005:

The changes being proposed by the Coalition are about reducing the collective power of workers and driving a wedge between the stronger unionised sections of the workforce and those sections that have less industrial leverage which are more dependent on legal protections such as minimum wage determinations. Those sections of the workforce, regardless of whether they are unionised, that are not capable of running effective industrial action stand to lose ground. Now more than ever unions need to be driven by their members, not standing aloof from them.
What are unions proposing to do about it?

The ACTU and Unions NSW (formerly NSW Labor Council) have a 3 phase campaign

1) Raise public awareness and create public opposition to the Coalition’s proposed changes in the lead up to the legislation being passed. 
2) Adjust to the new environment, work to defend members and promote collective organisation

3) Electoral campaigning to prevent the Coalition from regaining government and to convince Labor to repeal the negative changes.

Phase 2 will be difficult for union officials because it requires a critical look at how our unions are run. Its always easy to blame the employer or Federal Government but whether we survive and thrive is up to us. We need to find better ways of operating. We need to draw our members into the process of making claims for enterprise agreements and running bargaining campaigns in support of those claims. 
The leader of the Opposition Kim Beazley recently said Labor would ‘roll back’ the IR legislation if elected. That would include giving the AIRC the power to set minimum wages and arbitrate on disputes. It would also mean a return to 20 allowable matters in awards (not the unlimited number prior to 1996 when the Workplace Relations Act first stripped awards). No commitment has been given on the phasing out of AWAs. It is widely thought that Labor will not do this unless pushed by the labour movement.

What will happen to PSA/CPSU members?

It is useful to divide our members into three groups to explain the possible impact of the Coalition’s proposals:

a) employees already in the Federal system. These are mainly non-academic university staff (CPSU members)

b) employees in statutory authorities such as the RTA and TAFE, state owned corporations (SOCS) such as the power generators; and
c) public servants (Crown employees).

a) Our members in Universities are already in the Federal system. They have had to fight the Federal Government as well as their employers to establish enterprise agreements. Their experience provides important lessons for the rest of our union. Last year the PSA and NTEU succeeded in repelling the Coalition’s first attempt to tie university funding to anti-worker arrangements. They also won some conditions such as paid maternity leave that exceed those in the NSW public service. On 29 April 2005 the Government launched its second interference. They are insisting that:

· all new employees be offered AWAs (individual contracts) effective immediately and that by 31 August 2006 all other employees must be offered an AWA.
· every new certified agreement must contain a clause allowing AWAs to operate to the exclusion of the certified agreement. This is a trick that has been used by other Commonwealth employers to overcome the ‘first in time’ principle. Under this principle, if a certified agreement is made before an AWA is signed then it prevails over the AWA to the extent that there is any inconsistency. 
· unions be bypassed in any consultation unless the affected member requests union representation.
· certified agreements and policies not limit the number or proportion of staff that are fixed term, part time or casual, nor limit in any way university decisions about course offerings.
b) State Owned Corporations (SOCS) and Statutory Authorities eg RTA, TAFE and Catchment Management Authorities. In most cases these are corporate entities that engage in significant financial or trading activities and would therefore be transferred from NSW to Commonwealth jurisdiction.
c) Crown Employees (public servants)

On the face of it public service employment appears to be immune. However, many departments contain trading activities even though these may not be not their dominant functions. For example, the Department of Commerce contains a number of entities like the Central Corporate Services Unit and REVS that sell their services. It doesn’t matter that a corporation has been established for a public purpose
, nor that the trading activities are not the dominant function. However, the trading activities would need to be significant for an entity to be deemed a constitutional corporation and therefore be subject to Commonwealth industrial law rather than NSW law.
Other issues

1) Beyond defensive unionism – If we only focus on stemming the loss of members by switching them from pay roll deduction to direct debit of union fees then we are missing the big picture. The Commonwealth public sector union, the CPSU, says that one in five of its current members were recruited last year and they anticipate that the rate at which they will need to recruit to maintain current numbers will keep increasing as baby-boomer members retire. The situation is similar for the PSA. As the proportion of employment that is permanent declines our union is less able to rely on career public servants to fill its ranks. We need to make ourselves more relevant to the employees that move in and out of the service. We need to ensure they are able to quickly learn their industrial rights and how to defend them. The prospect of AWAs is a powerful incentive for people to join their union – provided we pitch the message.
2) Beyond legalism, build ‘capacity’ - There is a danger that the resources we set aside to fight these changes and adapt to the new environment will be spent on legal challenges trying to establish which jurisdiction our members belong to. At present the NSW Minister for Industrial Relations has said he is opposed to the Federal takeover. However, a change of government or change of policy by the NSW Government would mean that one of our employers might refuse a PSA organiser access to a workplace on the grounds that they are covered by Commonwealth law. Similarly provisions in the Public Sector Employment Management Act 2002 or s106 (unfair dismissal) of the NSW Industrial Relations Act (1996) might be challenged by an employer who argues that Commonwealth law over rides state law for their Department.  

3) While legal challenges will be important they are not the solution. Ultimately our members’ welfare hangs on whether we can effectively organise and mobilise our ourselves to protect and promote our interests. We need to develop this capacity regardless of whether we are in the NSW or Federal jurisdiction (see point 4).

4) Pressure our employer - The Premier is reported on two separate occasions as having said he doesn’t intend to maintain a state industrial relations system if the Commonwealth succeeds in using the Corporations power to extend the reach over most state awards. The opposition leader John Brogden has said he supports a handover. More immediately we need to pressure the State Government to not implement the Coalition’s industrial agenda in TAFE where the Skilling Australia’s Workforce Bill makes federal funding conditional on offering AWAs and other aspects of the Coalition’s IR plans. The union’s strategy needs to be developed in conjunction with PSA delegates in the affected areas not privately arranged with the government then sold to the membership.
5) Let’s not get caught up in a reactionary “state rights” debate. The debate is about the impact on workers and their families when their right to collectively organise is undermined. Forget about “Fortress NSW”. It is never wise to rely primarily on our employer to protect us. We have to develop an independent capacity to industrially defend ourselves. The power of the union resides in its members, not courts, legislation or friendly employers (even though we need to use these tactically). Our most sustainable wins, whether in court, legislation or consent from the employer are won when we have the capacity to mobilise members in support of our claims.
6) Solidarity not sectarianism - Now is not the time to be involved in sectarian skirmishes with other unions. Nor is it a time for unions to be poaching each others members. On some sites competing unions are both in weak positions and will only be effective if they co-ordinate their actions. We are all in this together.

7) Top Heavy Vs Member-centric unionism - There is a danger that we will rely too heavily on centralised, one way communications as we have done with past pay claims. Direct mailing of glossy brochures to members is no substitute for getting feedback from, and strategy driven by, active members and delegates. We need to prioritise spending on generating member participation rather than communicating fait-accompli decisions. We stand a better chance of recruiting and retaining members if they have greater ‘ownership’ of the conditions we win.
8) Service model Vs Organising model of unionism - The ‘service’ or ‘insurance’ model of unionism relies heavily on paid officials making most of the decisions and doing the work. It cultivates a passive role for members and delegates (those who have most at stake) and encourages the illusion that the power of the union  resides beyond the actual members eg in Industrial Commissions. Service unionism doesn’t work well now and will be almost useless in the new environment when the role of the Industrial Relations Commission is reduced. If union officials lose regular access to workplaces (as is proposed in legislation before Parliament) then the fastest and most effective way to organise will be to have well supported delegates with mapped networks of active members/helpers/contacts. 

9) Members will need to learn/be taught to work collectively for their entitlements. The PSA needs to draw members into the process of developing claims for enterprise agreements. This is the opposite of how we have been running our pay and conditions claims in recent times. If we perpetuate the myth that PSA membership is an insurance policy requiring no more than payment of a subscription fee then we will fall at the first hurdle. The organising model provides us with a chance to survive and revive. It has limitations if it is applied in a top down way or attempts to restrict member and delegate involvement to local issues. However, there can be no question that the PSA would be a stronger and healthier union if it were to properly embrace the organising model. Currently there is almost no section of the PSA that is fully mapped so we have a lot of work to do.
10) Benchmarking - The ACTU suggests that unions benchmark their activity. How can we know whether we are making progress in the new environment if we don’t measure what we are doing? If we choose to increase our fees to resource this extra work then we need to be able to not only demonstrate to our members what we are doing but also what we are achieving (outcomes not just outputs). Some of these measures can be simple eg:

a) Union fees - what number and proportion of members have been shifted from pay roll deduction to direct debit for union fees? 
b) Actual member support for union agreements - In areas that are under Federal jurisdiction what number and proportion of members have signed a form authorising the PSA to be their bargaining agent? Ideally these two activities should be conducted together with workplace visits, home visits or even call centre style follow up to ensure we get these forms signed. 
c) Membership density reports - Raw numbers can increase while density is dropping. Density is critical for industrial muscle and successful enterprise bargaining. Reports on membership density need to be produced for each bargaining unit ie probably each agency. An average density of, say 42% across our membership, can obscure the fact that we might have density as low as 10% in particular organisations. Uneven membership density isn’t a major problem when everyone is under the same award (united we bargain) but when the bargaining unit is reduced to the agency level it can be very difficult to negotiate a decent agreement in those agencies with low membership.
Some things you can do:

· Educate yourself about the proposed IR changes. Then help educate other staff (members and non-members), your family and community organisations. The PSA has a DVD & video of the Sky Channel broadcasts that you can show in the workplace. Ultimately a top down approach will not be the solution. We need to generate discussion in our workplaces and win commitment/pledges from our members to resist AWAs.
· Don’t wait for your union to wave a magic wand to protect you. The Commonwealth legislation aims to restrict the number of times and the reasons for which a union organiser may enter your workplace. You are the union. Seek the assistance of a PSA organiser and PSA membership section (now) to ‘map’ your workplace, floor by floor, site by site. Figure out who is a union member and who is not. Make sure all addresses are up to date. If you are a delegate make sure you have everyone including secondees on your email list. Ensure you have a ‘contact’ or delegate on at least every floor or site but preferably in every work unit. These people will become the eyes and ears of our union. Encourage these contacts to play a role. It can be simple at first like handing their colleagues a leaflet advertising a union meeting or the upcoming Sky Channel briefings. These might even be people who until now have never attended union meetings – maybe this will prompt them to be more involved. Consult them prior to Joint Consultative Committee meetings. 
There is no way you will have time to personally visit every member the next time you need to organise industrial action. Nor will they all respond to an email. However, these contacts can lighten your load and increase the success of any action you need to take by talking directly with other members to ensure they participate in industrial action. In time these people may be willing to be the next generation of delegates.
· Attend the Friday 1 July Sky Channel meeting. Bring members with you. This is a good chance to practice building and using member networks. Don’t do all the advertising yourself. Hand leaflets to other members and ask them to follow up with people in their work site. This is a far more powerful way of organising. 
· Ask PSA staff and officials how they will benchmark the union’s performance in preparing for the new industrial environment. You can find some more examples in ACTU briefing number 5 available from www.progressivepsa.org/irchanges  
Paul Petersen

9228 3929

paul.petersen@premiers.nsw.gov.au

May 2005 (updated June 2005)
This document is not legal advice. It is provided for the purpose of encouraging discussion amongst PSA & CPSU/SPSF delegates and members. It is not official policy of the PSA nor CPSU/SPSF. Let’s organise!
� While some may think this would only happen under state Coalition Governments there is a real possibility that it could happen under state Labor Governments. The Premier is reported to have said he wouldn’t maintain a ‘boutique’ Industrial Relations Commission for the benefit of NSW public servants. Federal Workplace Relations Minister, Kevin Andrews, has described it as "not beyond the realm of possibility" that other states would follow Victoria and refer their IR powers to the Commonwealth. 


� Section 89A of the Workplace Relations Act says Federal awards may only contain 20 “allowable matters”, basic things such as rates of pay, hours of work and forms of leave.  The Coalition said it wanted to reduce these to as few as 16 matters and employer groups want just 5. This will be achieved by a 12 month ‘review’ of awards.





� In 2001 just 8% of all agreements were comprehensive and these covered only 14% of all employees in the Commonwealth system. Source: DEWR, Agreement Making in Australia under the Workplace Relations Act 2000 and 2001, p, 105     


� eg Commonwealth V Tasmania (1983) (Tasmanian Dams)





To keep up to date join the free PSA Better Deal email list by sending a blank email to psabetterdeal-subscribe@yahoogroups.com and check www.progressivepsa.org

